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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS 

          Tezpur, Sonitpur 

PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS 

    Judicial Magistrate First Class 

            Tezpur, Sonitpur 

   G.R. Case No. 249 of 2015 

 

                    State 

  

  Versus 

 

                       Sahar Ali 

    (Under section 406/420 IPC) 

                

  Charge framed on: 19.08.2016 

 

  Evidence recorded on: 22.12.2016, 10.03.2017, 26.05.2017,   

 08.12.2017, 08.02.2018 

 

  Statements recorded on: 23.02.2018 

 

  Arguments heard on: 06.03.2018  

 

  Judgment delivered on: 12.03.2018  

 

  Advocate for the Prosecution: Mr. Niranjan Saikia, Ld. Advocate 

 

  Advocate for the accused: Ms. Dulumoni Sinha 

 

 

 

                                          

                                            JUDGEMENT 

 

 

1. Filtering the unnecessary details, the prosecution case as revealed from the ejahar 

dated 02.02.2015 in brief is that the informant named Noor Mohammad purchased an 

auto van bearing registration AS-12 E-5433 by taking a loan from Alisinga Goanliya 
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Bank which is payable in 48 instalments amounting to Rs.4000/- (Rupees Four 

Thousand Only) per month. The informant paid two instalments amounting to 

Rs.8000/-(Rupees Eight Thousand Only). On 29.09.2011 the accused person named 

Sahar Ali assured the informant that he will pay the remaining 46 instalments and will 

also procure the necessary documents of the vehicle and hence took the vehicle. 

However the accused person failed to pay the instalments amounting to Rs. 2,00,173/-

(Rupees Two Lakhs One Hundred and Seventy Three Only) and also did not procure the 

documents and has cheated the informant. The informant has stated in the ejahar 

lodged by him that he is paying the total amount with interest. Hence this case. 

 

2. In connection with the aforesaid incident, the informant lodged an ejahar at 

Dhekiajuli P.S on 02/02/2015. On receipt of the FIR, the police registered Dhekiajuli 

P.S. case No. 62/15 u/s 406/420 IPC and conducted investigation into the matter. On 

completion of investigation, the police laid charge sheet against the accused u/s 

406/420 IPC.  

 

3. In due course the accused entered his appearance in response to the process issued. 

Copies of relevant documents were furnished to the accused in accordance with Section 

207 Cr.P.C. Formal charges u/s. 406/420 IPC were read over and explained to the 

accused to which he pleaded not guilty and claimed to be tried. 

 

4. During trial, the prosecution examined four (4) witnesses and closed its evidence. On 

completion of prosecution evidence, the statement of the accused was recorded u/s 

313 Cr.P.C. Defence did not adduce any evidence. 

 

5. Upon hearing both the parties and perusal of the records, the points for determination 

have been formulated as follows: 

 

6. Upon hearing and after perusal of the records the following point for determination are 

framed for proper adjudication of the case: 

 

       POINT FOR DETERMINATION: 

Point No.1: Whether the accused person cheated the informant Noor Mohammad by 

dishonestly inducing him to deliver his auto van bearing registration no AS-12E-5433 

and promising to pay the instalments amounting to Rs. 2,00,173/-only and thereby 

committed the offence punishable u/s 420 read with section 34 of the IPC? 
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Point No.2: Whether the accused person being entrusted with the informant’s auto 

van dishonestly misappropriated the same and converted for his own use and thereby 

committed the offence punishable u/s 406 of the IPC? 

        

 

        DISCUSSIONS, DECISIONS AND REASONS FOR THEREOF: 

 

7. Testifying as P.W-1, Md. Noor Mohammad (informant) has deposed on oath that 

in the year 2011 he purchased an auto van bearing registration no. AS-12E-5433 by 

taking a loan from Alisinga Goanliya Bank. The accused person asked the informant to 

help him to purchase an auto van and accordingly the informant took the accused 

person to the bank. However the bank manager refused to help him out and asked the 

informant to hand his auto van to the accused person. P.W-1 has also deposed that 

the mother of the accused requested him to hand over the auto to the accused and 

accordingly the informant sold the said auto van by executing a sale deed wherein it 

was stated that the accused person will pay the remaining 46 instalments to the bank. 

However the accused failed to pay the instalments and since the last three years the 

informant has searched for the accused but he could not be traced out. The bank 

personnel’s visited the house of the informant and accordingly the informant reported 

the matter to the police station and the police seized the said vehicle. An amicable 

settlement was though over but the neither accused persons stated that he will not 

return the vehicle nor will he give any money and lodged a case against the informant. 

Thereafter the informant handed the vehicle to the OC and lodged a case against the 

accused. Later on the informant took the zimma of the said vehicle from the court. 

 

8. During cross examination P.W-1 has deposed that he lodged this case in the year 

2015. The said auto van was sold off in the year 2011. The accused person did not 

pay a single instalment till the year 2015. As per the bank agreement an amount of 

Rs.4000/- (Rupees Four Thousand Only) is to be deposited per month but the bank 

officials informed the informant from time to time that a lot of instalments are yet to 

be paid. The informant has also deposed during his cross examination that he visited 

the house of the accused persons several times and informed him but he failed to 
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make the necessary payment. Further the informant has also deposed that “he cannot 

sell the said vehicle to any other person till all the instalments are cleared up but the 

bank manager asked the informant to enter into an agreement and sell the said 

vehicle to the accused person. However, the bank officials did not give any written 

authority to sell the vehicle”. During his testimony he has also deposed that both the 

parties entered into an agreement and has put in their signature but the original deed 

of agreement is with the accused person and the informant has kept a xerox copy with 

him which he has not submitted to the bank but has made a verbally communication 

to the bank. The informant has admitted the fact that on Exhibit-1 he has written that 

he sold the vehicle to the accused but he has not written that through an agreement 

the said vehicle was sold off. The informant has deposed that his wife lodged a case 

against him u/s 498 (A) IPC much before he lodged a lodged a case against her. The 

accused was a witness in the case lodged by his wife and he deposed against the 

informant. The informant has stated that he verbally informed the police twice but 

when the accused refused to pay the instalments the police handed over the said 

vehicle to him. 

 

9. P.W-2 Md. Alaluuddin has deposed in his testimony that this incident took place in 

the year 2011. Both the parties maintained a cordial relationship since they were 

friends. The accused wanted a purchase a vehicle but due to lack of proper documents 

the concerned bank refused to give the loan and accordingly the bank officials asked 

the informant to sell his auto van to the accused and asked him to purchase another 

one. The accused invested money in repairing, making necessary documents of the 

said vehicle etc. P.W-2 has also deposed that the accused person handed Rs. 40,000/- 

(Rupees Forty Thousand Only) to the informant and purchase the vehicle. It was also 

agreed that the documents would be transferred in the name of the accused but since 

the accused stood as a witness to support the case lodged against him by his wife a 

fight took place between the both of them.  The informant as well as P.W-2 visited the 

house of the accused since he failed to pay the instalments but the accused could not 

be found. The accused could not be found in the auto stand also. It is also stated by 

P.W-2 that the registration no of the said auto van is AS-12E-5433 and the bank 

officials visited the house of the informant. One day on finding the accused person he 

stated that he will hand over the money but he kept of lying with every passing day 
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and accordingly the informant lodged this case against the accused. He has admitted 

that he has put his signature in the seizure lists.   

   

10. During cross examination P.W-2 has deposed that police has recorded his 

statement twice on two different dates.  The said P.W-2 drove the auto van after 2-3 

months of the purchase by the informant. The said vehicle was sold off on 21.09.2011 

and the agreement was prepared at Dhekiajuli SDC office. The agreement was signed 

by both the parties but when the agreement was signed P.W-2 was not present. He 

has also deposed during his testimony that the auto van was given at house of the 

accused. P.W-2 has stated that when he was driving the vehicle permit was there. He 

has stated that loan was taken from P.G. Bank but he cannot say from which branch it 

was taken. He has also stated that the accused person handed Rs. 40,000/-(Rupees 

Forty Thousand Only) to the informant through writing and the said amount was 

handed to the informant at his house. While the accused was driving the vehicle it was 

seized at Dhekiajuli town. P.W-2 has admitted that he did not state before the police 

that within one month the said documents were to be transferred in the name of the 

accused person. He has also deposed that he did not state before the police that the 

bank personnel’s visited the house of the informant. He also does not remember 

whether he stated before the police that he met the accused person and it was agreed 

that the accused would pay the money. He also did not see from where the vehicle 

was seized but he saw the tempo at the police station.   

 

11. P.W-3 Kamal Hassan has deposed during his examination in chief that this 

incident took place in the year 2011. The informant purchased an auto van by taking a 

bank loan but after 2-3 months the auto was sold to the accused person. At that time 

there were 46 instalments to be paid to the bank and the accused agreed to pay the 

instalments but later on the accused person did not pay the instalments. It is further 

deposed by P.W-3 that during the past three years the accused person had taken plea 

that he will give the money and finally a notice was sent to the informant from the 

concerned bank claiming the money. Accordingly the informant lodged the case in the 

police station claiming the tempo as the accused failed to pay the instalments neither 

did he pay money to the informant. 
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12. During cross examination P.W-3 (nephew of the informant) deposed that this 

incident took place in the year 2011 but he cannot tell the date as well as the amount 

spent in buying the tempo. He has admitted that without clearing the instalments the 

said auto van (tempo) cannot be sold to anyone. The papers and documents related to 

the vehicle are with Noor Mohammad. He has stated that he does not remember where 

the accused person and the informant dealt with the selling of tempo. Further when 

the case was filed the tempo was with the informant. The bank authorities did not 

seize the tempo even after the lapse of paying of the instalments. He has deposed that 

the tempo bears the registration no. AS-12-5433. He also stated that he does not know 

the name of the wife of Noor Mohammad since he was not present at the time of their 

marriage. However, the said P.W-3 has admitted that a case lodged against the 

informant by his wife and the accused person deposed against the informant. , the said 

P.W-3 has admitted that a case lodged against the informant by his wife and the 

accused person deposed against the informant.  

  

13. P.W-4 Gopal Singha, SI has deposed during his chief examination the on 

02.02.2015 he was endorsed with the investigation of this case by OC Dhekiajuli PS by 

one Tilekswar Saikia. The place of occurrence was the police station as the tempo was 

at the police station and the statement of the complainant as well as the other 

witnesses was recorded by him at the police station. The auto van along with the 

documents was seized by him but the accused could not be arrested since he was 

absconding and hence the accused was chargesheet as an absconder.  P.W-4 filed the 

chargesheet and as per court’s order the informant was given zimma of the said auto 

van.  

  

14. During cross examination P.W-4 deposed that this incident took place on 

29.09.2011 but the FIR was lodged on 02.02.2015. The GD Entry No. is registered 539 

dated 20.01.2015 as seen from the FIR. The case was registered on 02.02.2015. He 

has also deposed that in the FIR the informant put his signature along with the date 

as 20.01.2015 and the date below the signature of the informant is scribbled. The said 

P.W-4 also stated that the auto van was seized on 02.02.2015 at about 5.30 pm at the 

police station. The auto rickshaw was produced by the accused Sahar Ali on 

02.02.2015. PW-4 during his cross examination has deposed that “The true facts as 

stated is that the person named Sahar Ali produced the auto van on 02.02.2015 at the 
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police station. I have not certified that the content in the seizure list was read over to 

Sahar Ali”. He has also stated that on 02.02.2015 he seized the documents from the 

informant. It is admitted by P.W-4 that the informant did not state before him that he 

sold the Auto Van by an agreement. Further the informant has not disclosed the fact 

that both the parties are friends and the accused wanted to purchase a vehicle but 

since there was no documents the vehicle could not be purchased and hence the bank 

authorities told the informant to give the vehicle to the accused person and asked him 

to purchase a new one. The informant also failed to state before P.W-4 that accused 

paid two instalments to the informant and also that the informant went in search of 

the accused person at the Auto Line. However, the accused handed Rs. 40,000/- 

(Rupees Forty Thousand Only) to the informant for repairing certain parts of the 

vehicle including the body of the vehicle and also to procure the necessary documents 

and took away the auto van. 

15. Now, let us appreciate the evidence available on record to arrive at the points for 

determination. The points for determination is whether the accused person has 

committed the offences u/s 420/406 IPC. Now, if we peruse the evidence of the four 

prosecution witnesses who have been examined to prove the case, PW-4 is the 

investigating officer of this case and the versions of PW-2 and PW-3 is seen to be 

based upon what had been narrated to them by PW-1 who is the complainant as well 

as the victim and the sole witness of this case.  

 

16. On careful scrutiny of the ejahar and the evidence deposed by the witnesses it 

appears that this incident occurred on 29.09.2011 but the FIR was lodged on 

02.02.2015.  Reliance can be place in the case of Bhajan Singh @ Harbhajan 

Singh vs. State of Haryana  (2011) 7 SCC 421) the Hon’ble Supreme Court has 

observed that “Prompt and early reporting of the occurrence by the informant 

with all its vivid details gives an assurance regarding its true version. In 

case, there is some delay in filing the FIR, the complainant must give 

explanation for the same. Undoubtedly, delay in lodging the FIR does not 

make the complainant's case improbable when such delay is properly 

explained. However, deliberate delay in lodging the complaint may prove to 

be fatal. In such case of delay, it also cannot be presumed that the 

allegations were an afterthought or had given a coloured version of events. 
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The court has to carefully examine the facts before it, for the reason, that 

the complainant party may initiate criminal proceedings just to harass the 

other side with mala fide intentions or with ulterior motive of wreaking 

vengeance. The court proceedings ought not to be permitted to degenerate 

into a weapon of harassment and persecution. In such a case, where an FIR 

is lodged clearly with a view to spite the other party because of a private 

and personal grudge and to enmesh the other party in long and arduous 

criminal proceedings, the court may take a view that it amounts to an abuse 

of the process of law”. It is also pertinent to mention here that delay in lodging the 

FIR does not make the complaint’s case improbable when such delay is properly 

explained. However, deliberate delay in lodging the complaint may prove to be fatal. 

When we proceed to examine the evidence of the informant in a thread-bare manner, 

one fact that arises is that there has been a delay of almost four (4) years in filing the 

FIR. However, it is seen that the delay has not been explained by the prosecution in 

any manner which creates a doubt and confusion regarding the veracity of truth.  

 

17. Also on minute perusal of FIR it appears that the writer of the ejahar (Sri Subash 

Das) has written the date below his name as 20.01.2015 while the FIR was lodged on 

02.02.2015. The date provided below the signature of the informant was originally 

written as 02.02.2015 which is scribbled and written as 02.01.2015 which is confirmed 

by P.W-4. Hence in such a case it becomes difficult for this court to believe the 

authenticity of the ejahar lodged by the informant.  A doubt arises as to what led the 

informant to change and scribble the date in the ejahar. 

 

18. Wading through the evidences on record it appears to me that P.W-

1/informant/victim is the sole witness to the occurrence of this incident. Section 134 of 

the Indian Evidence Act states as follows: No particular number of witnesses 

shall in any case be required for the proof of any fact. Further it is well 

known principle of law that reliance can be based on the solitary statement 

of a witness if the court comes to the conclusion that the said statement is 

true and correct version of the case of the prosecution. In Deny Bora Vs. 

State of Assam, (2015) 1 SCC (Cri.) 293 wherein it was held that conviction on 

basis of the sole testimony is permissible, provided the witness is wholly reliable. In 

Prakash Nath vs. State of Assam, (2008) 1 GLR 111, relied on Para 18 of the 
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judgment, which I would like to reproduce; “that witnesses fall in three distinct 

categories. There are witnesses, who are wholly reliable. Conviction of an 

accused can be safely based on the evidence of a witness, who is wholly 

reliable. There may be witnesses, who are found to be wholly unreliable. 

The evidence of such witnesses are to be completely discarded. There is yet 

another category of witnesses, who may be neither wholly reliable nor 

wholly unreliable. Before the evidence of such a witness is relied upon to 

convict an accused, imperative it is that the Court is satisfied that the 

evidence of such witness has been corroborated by trustworthy and reliable 

evidence; such corroborative evidence may be either direct or 

circumstantial. In short, the evidence of a witness, who is neither wholly 

reliable nor wholly unreliable, cannot be relied upon for the purpose of 

founding conviction of an accused without corroboration thereof, either 

direct or circumstantial”.  After going through the aforesaid observation of the 

Hon’ble Gauhati High Court, I am of a considered view that P.W-1/informant falls in 

the second category of the witness whose evidence is wholly unreliable. Moreover 

the evidence deposed by P.W-1 is not corroborated by any trustworthy and reliable 

witnesses to hold the accused person guilty.  

 

19. On going through the evidence of P.W-4 it appears to me that the investigating 

officer has not conducted the investigation of this instant case in a fair manner. 

Scrutinizing the evidences as well as the vital document i.e., the ejahar and other 

relevant documents it appears to me that there are lot of contradictions with regards 

to the date of the alleged occurrence of incident and the process of investigation 

carried out by the investigating officer. The informant who is the victim has failed to 

state major facts before the IO and such omission had led to the fatality of this case. 

The evidence deposed by P.W-1 and his statements recorded u/s 161 Cr.P.C reveals 

that the informant stated a different story during the stage of investigation and has 

deposed something else before the court.  In the case of Yazid Ali vs. State of 

Tripura, reported in (1996)2 GLR 99 it has been held that “PW’s stated 

something to the Investigating Officer in their statements recorded u/s 161 

Cr.P.C. and stated something else before the Court during trial , their 

testimony is not reliable”. In case of Maskandar Ali vs. State of Assam, 

(1995)1 GLR 421 it has been held that “version of PW’s before the 
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Investigating Officer and at the trial substantially varying on an important 

point then the evidence of PW’s cannot be relied on to sustain conviction”. 

In case of Bimal Chandra Sarkar vs. State of Tripura reported in (2010) 4 GLR 

567, it has been held that “ if evidence of witnesses found to be confronted 

with their previous statements recorded u/s 161 Cr.P.C., Court to refuse to 

act on such evidence adduced by the witness” . In the present case P.W-4 i.e., 

the investigating officer had confirmed during his cross examination that the informant 

did not state before him some of the major aspects in relation to the alleged 

occurrence of the incident that took place between the parties.  So, I find no reason to 

believe the sole testimony of P.W-1 to hold it safe enough to make the foundation of 

the conclusion that the accused person is guilty of the alleged offence. 

 

20. Prosecution has also failed to examine the star witness in this case i.e., the bank 

official and also exhibit the said agreement of sale between the parties which is one of 

the most vital documents of this instant case.  Be it also mention here that the 

informant deposed that his wife lodged a case against him u/s 498 (A) IPC and the 

accused was a witness in the case lodged by his wife where he deposed against the 

informant. It is also admitted by P.W-3 that a case was lodged against the informant 

by his wife and the accused person deposed against the informant. Hence, it stands 

crystal clear that some grudges developed in the mind of the informant against the 

accused person. The evidence deposed by the informant brings out a clear picture of 

the prosecution story which appears to be a concocted and vexatious one. 

 

21. Manifest it is that the PW’s have not supported the case of the prosecution at all 

so as to sustain conviction of the accused person for the offences for which he is 

standing trial. 

 

22. In the backdrop of what has been discussed above I am persuaded to arrive at the 

conclusion that the prosecution has failed to prove beyond reasonable doubt that the 

accused persons have committed the offences punishable u/s 406/420 IPC.  

 

23. In view of above discussion, the accused persons namely Sahar Ali is acquitted 

from the charges of section 406/420 IPC. 

 

24. Set the accused persons at liberty forthwith.  
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25. The concerned bail bond is extended for further period of six (6) months.  

 

26. This instant case is disposed of on contest. 

 

Given under my hand and seal of this court on this 12th day of March 2018. 

 

 

 

 

        (Smt Sparsita Garg) 

                                                                           Judicial Magistrate First Class 

                                                                                     Tezpur, Sonitpur 
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                                            A P P E N D I X  

   

  

 WITNESS FOR PROSECUTION: 

 

 P.W-1: Md. Noor Mohammad 

 P.W-2: Md. Alaluddin 

 P.W-3: Kamal Hassan 

 P.W-4: SI Gopal Singha 

 

 EXHIBITS OF PROSECUTION:  

 

 Exhibit 1: Ejahar 

 Exhibit 1(1) : Signature of Informant  

 Exhibit 2: Seizure List 

 Exhibit 2 (1): Signature of the Informant in the Seizure List 

 Exhibit 2 (2): Signature of Md. Alaluddin in the Seizure List 

 Exhibit 3: Seizure List relating to the documents of the said vehicle. 

 Exhibit 3 (2): Siganture of Md. Alaluddin 

 Exhibit 4:  Chargesheet 

 Exhibit 4(1): Signature of SI Gopal Singha 

 

 

 WITNESS OF DEFENSE: NIL 

 

 EXHIBITS OF DEFENSE: NIL 

                                                                            

                                                                                    (Ms. Sparsita Garg) 

                                                                            Judicial Magistrate First Class 

                                                                                      Tezpur, Sonitpur 


